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[4410-18] 
DEPARTMENT OF JUSTICE 


Law Enforcement Assistance Administration 


FORMULA GRANT PROVISIONS OF THE JUVE- 
NILE JUSTICE AND DELINQUENCY PREVEN- 
TION ACT OF 1974, AS AMENDED 


Final Guideline Reivsion for Implementation 


The Juvenile Justice and Delinquen- 
cy Prevention Act Amendments of 
1977 (Pub. L. 95-115), as well as the 
importance both Congress and the Ad- 
ministration place on juvenile justice, 
require a revision of the State Plan- 
ning Agency Grants Guideline 
Manual, M 4100.1F, January 18, 1977, 
chapter 3, paragraphs 51 and 52. This 
revision reflects the major areas 
changed by the 1977 amendments. 
Those are: (1) The use of Juvenile Jus- 
tice formula grant funds for planning 
and administration purposes; (2) for- 
mula grant matching funds; (3) formu- 
la grant requirements on the 
deinstitutionalization of such status 
offenders and nonoffenders as depend- 
ent and neglected children; (4) provi- 
sion for confidentiality in program 
records; and (5) the Office of Juvenile 
Justice and Delinquency Prevention’s 
role in formula grant development and 
the review and approval of plans. 


OFFICE OF JUVENILE JUSTICE AND 
DELINQUENCY PREVENTION 


New provisions reflect the Con- 
gress’s intention that this Office ad- 
minister LEAA juvenile programs, in- 
cluding the formula grants. That in- 
tention appears in the following state- 
ment from the conference report on 
the amendments: 


The conferees intend that the Depart- 
ment of Justice fully implement section 527 
of the 1974 Act so as to assure that all 
Crime Control Act juvenile programs are ac- 
tually administered by the Administrator of 
the Office, or at least subject to the Office’s 
policy direction and concurrence. In this 
regard, it is expected, as reauired by the 
1976 maintenance of effort amendment and 
by comparable language in the 1974 Act, 
that each Crime Control Act program com- 
ponent of activity, including, but not limited 
to, all direct assistance, all collateral assist- 
ance, and management and operations, allo- 
cate at least 19.15 percent of its resources 
for juvenile justice and delinquency pro- 
grams. (Conference Report, Juvenile Justice 
Amendments of 1977, report No. 95-368, 
July 27, 1977, p. 15.) 


The executive head of the Office is 
both Associate Administrator of LEAA 
and the Administrator of the Office of 
Juvenile Justice and Delinquency Pre- 
vention. The amendments provide 
that the Associate Administrator shall 
report directly to the LEAA Adminis- 
trator. They also add the Associate 
Administrator to the executive sched- 
ule of Presidential appointees. 


NOTICES 


FoRMULA GRANTS 


The formula grant program is de- 
signed to help prevent delinquency, 
divert juveniles from the juvenile jus- 
tice system, provide community-based 
alternatives to juvenile detention and 
correctional facilities, and encourage a 
diversity of alternatives within the ju- 
venile justice system. This is accom- 
plished through developing, maintain- 
ing and expanding programs and ser- 
vices in the following areas: 

1. Community-based programs and 
services for the prevention and treat- 
ment of juvenile delinquency through 
the development of: (a) Foster-care 
and shelter-care homes for runaway, 
homeless, neglected or abused youth; 
(b). group homes; (c) halfway houses; 
(d) homemaker and home health ser- 
vices; and (e) any other designated 
community-based diagnostic, treat- 
ment or rehabilitative service. 

2. Community-based programs and 
services helping parents and other 
family members maintain and 
strengthen the family unit, so that the 
juvenile may stay at home. 

3. Youth service bureaus and other 
community-based programs either di- 
verting youth from the juvenile court 
or supporting, counseling, or providing 
work and recreational opportunities 
for delinquents and potential delin- 
quents. 

4, Educational programs or support- 
ive services helping delinquents and 
other youths remain either in elemen- 
tary and secondary schools or in alter- 
native learning situations. 

5. Expanded use of probation, and 
the recruitment and training of per- 
sonnel-probation officers, other pro- 
fessionals and paraprofessionals, and 
volunteers to work effectively with 
youth. 

6. Youth initiated programs and out- 
reach programs helping youths other- 
wise not reached by traditional assist- 
ance programs. 

7. A statewide program for units of 
local government using probation sub- 
sidies, other subsidies, other financial 
incentives or disincentives, or other ef- 
fective means to: 

a. Reduce the percentage of juve- 
niles committed to any form of juve- 
nile facility; 

b. Increase the percentage of juve- 
niles committed to nonsecure, commu- 
nity-based facilities; and 

c. Discourage the use of secure incar- 
ceration and detention. 


THE AMENDMENTS 


. While reaffirming that the JJDP 
Act seeks to strengthen both tradition- 
al and nontraditional families, in the 
amendments Congress stressed addi- 
tional priorities by: 

1. Extending prevention programs to 
all youths who would benefit from 
such services. Thus, a youth not “in 


danger of becoming delinquent” may 
be eligible. 

2. Emphasizing programs and ser- 
vices that encourage alternatives 
within and outside the juvenile justice 
system, such as a 24-hour intake 
screening, volunteer, and crisis home 
programs, day treatment and home 
probation, youth advocacy programs 
for improving services and protecting 
the rights of youths and their fami- 
lies, and programs and activities to es- 
tablish and adopt standards for im- 
proving juvenile justice. 

3. Amending discretionary grant pro- 
grams to complement changes in the 
formula program, including new pro- 
grams. Those should now also: 

a. Develop and support advocacy ac- 
tivities that improve services for and 
protect the rights of youths in the ju- 
venile justice system; 

b. Improve the juvenile justice 
system by conforming to standards of 
due process, doing this through the 
use of existing judicial orders; and, 

c. Help State legislators support for- 
mula grant programs both by amend- 
ing State laws where necessary and by 
committing greater resources (i.e. 
through an incentive program). 

Additionally, the amendments pro- 
vided new research priorities for the 
Office in the following areas: The role 
of family violence, sexual abuse or ex- 
ploitation, and media violence in delin- 
quency; the improper handling of 
youths placed in one State by another 
State; the possible ameliorating role of 
recreation and the arts; and the extent 
to which youths receive disparate 
treatment because of their sex, includ- 
ing the ramifications of that. In addi- 
tion, the amendments encourage the 
Office to offer model State legislation 
implementing the mandates of the for- 
mula grant program. 

The following statement in the con- 
ference report highlights the integrat- 
ed structure of the Office, a structure 
designed to effect the purposes of the 
formula grant program: 


The conferees strongly reaffirm the origi- 
nal integrated approach cemtemplated for 
the Office of Juvenile Justice and Delin- 
quency Prevention and each of its compo- 
nent parts, especially as regards its Insti- 
tute, which has helded to assure that the 
Office has avoided most of the disappoint- 
ing experiences of the Crime Control Act 
program (conference report, supra, p. 22). 


In signing the amendments, Presi- 
dent Jimmy Carter said, in part: 


One of the most serious problems that 
faces our country, of course, is that of ram- 
pant crime. And we know from experience 
and from examining the statistics that 
almost half of the crimes are committed by 
juveniles. We also realize that, unfortunate- 
ly, in our country there has been an absence 
of adequate distinction between those juve- 
niles who commit serious crimes * * * and 
those who commit crimes that are no threat 
to their neighbors, like being a runaway 
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child. In many communities of our country 
these two kinds of crime—one serious and 
one not very serious—are treated the same, 
and young people have been incarcerated 
for long periods of time who have commit- 
ted offenses that would not even be a crime 
at all if they were adults * * *. This act very 
wisely draws a sharp distinction between 
these two kinds of crime. It also encourages 
local administrators, States, and local gov- 
ernments to deinstitutionalize these young 
people who have not committed serious 
crimes (weekly compilation of Presidential 
Documents, October 10, 1977, volume 13, 
No. 41, pp. 1465-1466). 


To achieve this congressional and 
administrative priority, the 1977 
amendments strengthened the formu- 
la grant program. Recognizing this 
goal, the Office’s proven integrated 
approach and, unfortunately, the need 
for stability, knowledgeable Congress- 
men on the Senate Judiciary and the 
House Education and Labor Oversight 
Committees provided the following: 
“It is the strong intention of the con- 
ferees that the Office of Juvenile Jus- 
tice and Delinquency Prevention be re- 
tained with the Department of Jus- 
tice” (conference report, supra, p. 22). 

To help assure that Federal Govern- 
ment policy reflects the goals of the 
formula grant programs, the amend- 
ments require that the Federal Co- 
ordinating Council on Juvenile Justice 
and Delinquency Prevention review 
the programs and practices of Federal 
agencies, and report on Federal agen- 
cies using funds for purposes inconsist- 
ent with the formula grant goals of 
deinstitutionalization and the separa- 
tion of juvenile offenders from adults 
in the justice system. 


These amendments are among the corner- 
stone of the act and reflect the commitment 
of the committee to such priorities. It is im- 
portant to know whether the Federal Gov- 
ernment is engaging in practices or provid- 
ing funds for any programs or activities that 
are inconsistent witii this commitment (U.S. 
Senate Judiciary report, supra, p. 59). 


The Office and the Council, which is 
chaired by the Attorney Generali and 
vice chaired by the Administrator of 
the Office, will work diligently to 
assure that the Federal Government 
consistently furthers the formula 
grant priority of deinstitutionaliza- 
tion. That is vitally important, not 
solely for consistency, but to provide 
necessary resources. That topic will be 
the sole item on the Council’s agenda 
at its next meeting: 

Similarly, as a fiscal year 1979 prior- 
ity, the Office will implement fully a 
new section 341(b) of the act, which 
requires ciose coordination between 
the Office and programs within the 
Department of Health, Education, and 
Welfare—particularly those that ex- 
clusively assist status offenders (such 
as the runaway youth programs). Co- 
ordination with formula grant pro- 
grams that deinstitutionalize status of- 


NOTICES 


fenders is essential in the realization 
of such programs. 

The 1977 amendments raise the 
minimum formula grant allocation 
from $200,600 to $225,000 for each 
State, and from $50,000 to $56,250 for 
the smaller territories. 

Beginning with fiscal year 1979, the 
minimum non-Federal matching share 
for planning and administration funds 
will be 50 percent cash, with the Fed- 
eral contribution to those activities 
limited to a maximum of 7.5 percent, 
rather than 15 percent, of a State’s 
formula grant. This should streamline 
the planning process while freeing 
more money in the next few years for 
the key objectives of the formula 
grant program: namely, compliance 
with section 223(a) (12) and (13). The 
amendments deleted the requirement 
for matching funds in formula grant 
programs; this eliminates the complex 
accounting for matching and buy-in 
funds. 

In addition of new resources and re- 
sponsibilities strengthened State advi- 
sory groups, established by the 1974 
act and advise and assist the State 
planning agency (SPA). The amend- 
ments provide that 5 percent of the 
minimum annual allotment of any 
State (i.e., $11,250) shall go to the ad- 
visory group. They also added further 
examples of private agencies represen- 
table in the State advisory groups, and 
they required that at least three of 
the youth members must have been or 
must currently be under the juvenile 
justice system’s jurisdiction. 

The amendments require: (1) A role 
for the advisory group in plan develop- 
ment as well as review; (2) that the ad- 
visory group may, upon request, advise 
the Governor and legislature on mat- 
ters related to its functions; and (3) 
that it shall have an opportunity to 
review juvenile justice and delinquen- 
cy prevention grant applications sub- 
mitted to the State planning agency. 
SPA’s have additional authority to in- 
volve the advisory group in monitoring 
compliance, and reviewing programs. 

The amendments also require that 
the chairperson and at least two other 
citizen members of the advisory group 
sit on the SPA supervisory board and, 
in addition, that any SPA executive 
commiitee include proportional repre- 
sentation of advisory group/SPA 
agency members. 

The amendments make programs of 
local private agencies eligible for 
direct award of formula grant funds. 
This modifies the previous require- 
ment that 66% percent of the formula 
grant award be passed through to 
units or to combinations of units of 
general local government. However, as 
@ prerequisite, the private agency 
must have applied for and been denied 
funding by the appropriate local unit 
or combination of units prior to apply- 
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ing to the SPA. On a related point, the 
Congress clarified the relationship of 
State planning agencies or local agen- 
cies to Office discretionary programs: 


* * * they have solely an advisory role and 
under no circumstances do the views of such 
agencies have a determinative effect. These 
sections were intended mainly to inform 
those agencies of special emphasis grants 
and contracts. (Senate report, supra, p. 62). 


In 1974, States receiving JJDP Act 
funds had to show that within 2 years 
after submission of the initial plan ju- 
veniles charged with or who have com- 
mitted offenses that would not be 
criminal for an adult, and such nonof- 
fenders as dependent or neglected 
children, were removed from juvenile 
detention and correctional facilities. 

For the _ deinstitutionalization of 
status offenders (section 223(a)(12)), 
the amendments extended the period 
for compliance from 2 to 3 years and 
specified that a failure here shall end 
a State’s eligibility for funding. An ex- 
ception to this requires that the Ad- 
ministrator, with the concurrence of 
the Associate Administrator, find the 
State in substantial compliance (de- 
fined as 75 percent deinstitutionaliza- 
tion) and, through appropriate execu- 
tive or legislative action, unequivocally 
committed to full compliance within a 
reasonable time (not to exceed 2 addi- 
tional years). In addition, the amend- 
ments state that nonoffenders fall 
within the scope of the 
deinstitutionalization requirement, 
while both status offenders and nonof- 
fenders fall within the scope of section 
223(a)(13). That section requires the 
separation of criminals from delin- 
quent offenders in prisons. 

A new subpart (B) to. section 
223(a)(12) requires an annual report to 
the Associate Administrator on the 
State’s progress toward 
deinstitutionalization and a review of 
the State’s progress in insuring that 
status offenders and nonoffenders, if 
placed in facilities, are placed in the 
least restrictive appropriate alterna- 
tives. Those should be in reasonable 
proximity to the juvenile’s family and 
home community, and should provide 
appropriate services. Likewise, the 
amendments have the SPA submit its 
analysis and evaluation, including any 
modification and the survey of needs, 
to the Associate Administrator. Simi- 
larly, the Associate Administrator may 
prescribe additional terms and condi- 
tions to assure the effectiveness of as- — 
sisted programs. 

The Amendments add a significant 
new section, providing for the confi- 
dentiality of program records in activi- 
ties supported by Juvenile Justice Act 
funds. This section restricts the disclo- 
sure of program records unless: (1) 
Otherwise authorized by law; (2) with 
the consent of the service recipient or 
legally-authorized representative; and 
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(3) as necessary for the functions the 
Act requires. LEAA’s Guideline 
Manual, M 4100.1F, State Planning 
Agency Grants, revised in response to 
these amendments, was published in 
the FEDERAL REGISTER on March 24, 
1978. The Office invited interested 
persons to send comments to Mr. John 
M. Rector, Administrator, Office of 
Juvenile Justice and Delinquency Pre- 
vention, on or before April 25, 1978. 

The Office received 302 comments 
on the proposed guideline. The princi- 
pal objections concerned: (1) The roles 
and responsibilities of the Juvenile 
Justice Advisory Group; (2) the defini- 
tions of juvenile detention and correc- 
tional facilities; (3) advanced tech- 
niques; and (4) the continuation sup- 
port policy. After analysis of many di- 
verse views and suggestions, the Office 
of Juvenile Justice and Delinquency 
Prevention modified the guideline as 
follows: 


JUVENILE JUSTICE ADVISORY GROUP 


This part now excludes elected offi- 
cials, as of the effective date of the 
guideline, from chairing advisory 
groups. Such officials are considered 
full-time government employees. To 
avoid any breach in confidentiality, 
States may omit publishing the names 
of those youth members who were or 
are in the juvenile justice system’s ju- 
risdiction. The guideline now desig- 
nates those appointed prior to their 
26th birthday as youth members. 


Pass-THROUGH REQUIREMENT 


The guideline now states that a pri- 
vate agency may receive funds directly 
in States lacking regional or local 
planning units, and in which the SPA 
distributes funds directly; that private 
agencies need not first apply to a unit 
of general local government or to a 
combination of units for funding. 


DEINSTITUTIONALIZATION OF STATUS 
OFFENDERS AND NONOFFENDERS 


Now states should only describe 
their needs for technical assistance. 
OJJDP’s needs assessment process will 
produce the names of those agencies 
requiring assistance. The requirements 
for separation of juveniles and adults 
and monitoring of jails, detention fa- 
cilities and correctional facilities con- 
tain the same language on technical 
assistance needs. 


MONITORING OF JAILS, DETENTION Fa- 
CILITIES AND CORRECTIONAL FACILI- 
TIES 


The definition of a juvenile deten- 
tion or correctional facility is now less 
restrictive. It allows community-based 
facilities, or those with a bed capacity 
of 20 and less, to commingle status of- 
fenders, nonoffenders and_ delin- 
quents. 


NOTICES 


It is OJJDP’s intention to add the 
following clause to criterion (c)2 in 
paragraph 52n which would prohibit 
the placement of status offenders and 
nonoffenders in large facilities: 


The use of non-community-based facilities 
over a bed capacity of 20, which serve status 
for monitoring purposes only through De- 
cember 31, 1980. States should begin elimi- 
nating such facilities to meet the January 1, 
1981, deadline. This portion of criterion (c) 
will not appear in guidelines for the 1981 
monitoring effort. 


The above clause will be published 
in the FEDERAL REGISTER for commen 
at a later date. 

LEAA’s Office of General Counsel 
has advised OJJDP to make available 
information pertaining to the develop- 
ment of the definitions. A copy of this 
information entitled “Background In- 
formation on the Criteria and Compli- 
ance for Juvenile Detention and Cor- 
rectional Facilities,’ dated August 9, 
1978, appears as appendix A to this 
Notice. 


DETAILED STUDY OF NEEDS AND OF THE 
USE OF EXISTING PROGRAMS 


States now must provide an assur- 
ance that they have conducted a de- 
tailed. study of needs of the juvenile 
justice system. ' 


ADVANCES TECHNIQUES 


States must now show that 75 per- 
cent of their JJDP Act funds go for 
advanced techniques, as described in 
the act. Additional language encour- 
ages States to place special emphasis 
on projects to: (1) deinstitutionalize 
juveniles; (2) separate juvenile and 
adult offenders; and (3) monitor com- 
pliance, in order for States to ensure 
timely compliance with sections 223(a) 
(12), (13) and (14) of the JJDP Act. 


CONTINUATION SUPPORT 


States must now inform potential 
applicants of the minimum number of 
years projects may request and receive 
funding. States must also assure fund- 


ing for that period unless the funded ° 


project ends prematurely, for reasons 
given in the guideline. 

The revised guideline is much 
shorter than the original version and 
reduces the information SPAs must 
submit. The revised guideline contains 
only 20 subparagraphs; 2 require no 
response, 8 require merely an assur- 
ance, and 10 require a written re- 
sponse. This represents a major reduc- 
tion in the amount of information re- 
quired from the original version. 
These reductions highlight the act’s 
priorities and reduce redtape. The 
original guideline contained 26 subpar- 
agraphs, only one of which allowed a 
mere assurance, and four of which re- 
quired no response. Twenty-one sub- 
paragraphs required a written re- 
sponse! 


‘ 


In addition to reducing the informa- 
tion requirements, paragraphs 51 and 
52 were shortend from 20 to 11 pages 
by: (1) eliminating act language; (2) in- 
serting references to the act require- 
ment, and (3) reducing required infor- 
mation. The guideline has _ been 
streamlined and rewritten. Bureau- 
cratic jargon has been converted into 
plain English. 

The final revision of LEAA State 
Planning Agency Grants Guideline 
Manual, M 4100.1F, January 18, 1977, 
Chapter 3, paragraphs 51 and 52 will 
apply to the preparation of fiscal year 
1979 and fiscal year 1980 plans, with 
possible future amendments. The 
guideline is as follows: 


51. REQUIREMENTS FOR JUVENILE JUS- 
TICE UNDER THE CRIME CONTROL ACT 


a. Juvenile justice requirements of 
the Crime Control Act. States not par- 
ticipating in the Juvenile Justice and 
Delinquency Prevention Act (herein 
referred to as the JJDP Act), should 
address the provisions for a compre- 
hensive program for juvenile justice, 
as required by the Omnibus Crime 
Control and Safe Streets Act. 

b. Maintenance of effort for juvenile 
justice. Pursuant to section 520(b) of 
the Crime Control Act of 1976 and sec- 
tion 261(b) of the JJDP Act, mainte- 
nance of effort is determined as fol- 
lows: 

(1) Individual level of State funding. 
To maintain a proportionate share of 
the statutory maintenance level, each 
State shall expend at least 19.15 per- 
cent of its total annual allocation of 
parts B, C and E block grant funds for 
juvenile justice and delinquency pre- 
vention-related programs and projects. 
Each State may, of course, expend 
more than the required minimum allo- 
cation. 

(2) The State shall assure that it has 
allocated a percentage of part B funds 
for juvenile justice planning and ad- 
ministration activities equal to the ag- 
gregate percentage of parts C and E 
funds allocated for juvenile justice 
programs and projects. 

(3) Plan requirement. Along with 
their corresponding fund allocations, 
the State plan must identify parts C 
and E funded programs and projects 
related to juvenile justice and delin- 
quency prevention. 

(4) Juvenile justice reprograming. 
Prior OJJDP approval is necessary for 
any reprograming. 


52. REQUIREMENTS FOR STATE PLANNING 
AGENCIES PARTICIPATING IN THE JUVE- 
NILE JUSTICE AND DELINQUENCY PRE- 
VENTION ACT 


a. Applicability. This paragraph now 
contains all of the requirements for 
application and receipt of funds under 
the JJDP Act. The provisions of the 
comprehensive program for the im- 
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provement of juvenile justice, as re- 
quired by the Omnibus Crime Control 
and Safe Streets Act, and the provi- 
sions of the JJDP Act are to be ad- 
dressed jointly in a separate section of 
the comprehensive plan. The require- 
ment of a separate juvenile section 
emphasizes the distinctions between 
the juvenile justice system and the 
criminal justice system, as well as the 
importance Congress places on juve- 
nile justice. 

b. Plan review criteria. OJJDP has 
established the following programmat- 
ic areas as critical: Deinstitution- aliza- 
tion of status offenders and nonof- 
fenders; contact with incarcerated 
adults; monitoring of jails, detention 
facilities and correctional facilities; ad- 
vanced techniques; and juvenile justice 
advisory groups. Failure to address 
these programmatic areas shall result 
in disapproval of the juvenile justice 
formula section of the plan. Unless in- 
dicated, an assurance is sufficient for 
compliance, providing that no change 
has been made from the previous year. 
Otherwise, the State shall revise and 
resubmit its response. 

c. Plan supervision, administration 
and implementation. Pursuant to sec- 
tion 223(a) (1) and (2) of the JJDP 
Act, the State Planning Agency shall 
assure that it is the sole agency for 
plan administration and has the au- 
thority to carry out the mandate of 
the JJDP Act, even if an agency other 
than the SPA implements the formula 
grant. 

d. Planning and. administration 
funds. Pursuant to section 222(c) of 
the JJDP Act, the State Planning 
Agency shall indicate on attachment A 
the amount of planning and adminis- 
tration funds allocated to the State 
and the amount that units or combina- 
tions of units of general local govern- 
ment will use. Such funds shall not 
exceed 7% percent of the total JJDP 
award, and must be matched dollar for 
dollar in cash. 

e. Juvenile justice advisory group. 
Pursuant to section 223(aX(3) of the 
JJDP Act, the State planning agency 
shall: 

(1) Provide a list of all current advi- 
sory group members, indicating their 
respective dates of appointment and 
how each member meets the member- 
ship requirements specified in this sec- 
tion of the Act. Indicate those. mem- 
bers appointed prior to their 26th 
birthday as youth members; full-time 
elected officials are considered to be 
government employees and may not be 
appointed to chair advisory groups as 
of the effective date of this guideline. 

(2) States shall assure that three 
youth members who have been or not 
under the jurisdiction of the juvenile 
justice system have been appointed to 
the advisory group. 


NOTICES 


(3) Indicate the roles, responsibilities 
and activities of the advisory group 
concerning those duties listed in sec- 
tion 223(a)(3) of the Act. 

f. Advisory group allotment. Pursu- 
ant to section 222(e) of the JJDP Act, 
the advisory group shall develop a 
plan for using five (5) percent mini- 
mum allotment which, upon review by 
the State, it shall submit as part of 
the comprehensive plan. The State 
shall indicate the total amount of 
funds allocated to the advisory group. 
For computing that allotment, use the 
following procedures: 

(1) Each State shall allocate a mini- 
mum of $11,250; the Virgin Islands, 
Guam, American Somoa, and the 
Trust Territories of the Pacific Islands 
shall allocate $2,812.50. Do not count 
these funds as part of the maximum 
7% percent moneys set aside for plan- 
ning and administration. Calculate the 
latter on the total formula grant 
award. 

(2) Use funds allocated to the adviso- 
ry groups for such functions and re- 
sponsibilities as are consistent with 
section 223(a)(3) of the JJDP Act. 
Funds allocated to the advisory group 
shall not supplant any funds currently 
allocated to them. 

g. Consultation with and participa- 
tion of units of general local govern- 
ment. Pursuant to sections 223(a) (4) 
and (6) of the JJDP Act, the State 
shall assure that: 

(1) The chief executive officer of 
such a unit has assigned responsibility 
for the preparation and administra- 
tion of its part of the State plan. 

(2) The State recognizes, consults 
with, and incorporates the needs of 
such units into the State plan. 

h. Participation of private agencies. 
Pursuant to section 223(a)(9) of the 
JJDP Act, the State shall assure that 
private agencies have been consulted 
and allowed to participate in the de- 
velopment and execution of the State 
plan. 

i. Passthrough requirement. Pursu- 
ant to section 223(a)(5) of the JJDP 
Act, the State planning agency must 
specify the amount and percentage of 
funds to be passed through to units of 
general local government and to local 
private agencies. For purposes of this 
requirement, local private agency is 
defined as a private nonprofit agency 
or organization that provides program 
services within an identifiable unit or 
a combination of units of general local 
government. 

(1) Inclusion and compilation of 
passthrough. (a) Formula grant funds 
that the State planning agency makes 
available to units of general local gov- 
ernment or combination of units may 
be included in the compilation of 
passthrough. This includes funds for 
planning and administration as well as 
for programs. 
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(b) If a unit of general local govern- 
ment or a combination of units has 
denied funding to a private agency, 
yet that agency received formula 
grant funds for programs consistent 
with the State plan, then include 
those funds in the compilation of 
passthrough. In States lacking region- 
al or local planning units, and in 
which the State planning agency dis- 
tributes funds directly, a private 
agency need not first apply to a unit 
of general local government or to a 
combination of units for funding. 
Those funds can also be included in 
the compilation of passthrough. In ad- 
dition, if a unit of general local gov- 
ernment or a combination of units re- 
ceives passthrough funds from the 
State and, in turn, refuses to fund a 
project submitted by a private agency, 
the State can reduce the local alloca- 
tion if it funds the project. 

(2) Waiver of passthrough require-. 
ments. Make all requests for waivers 
to the Administrator of OJJDP; en- 
close a statement setting forth the fol- 
lowing: 

(a) The extent.of State and local im- 
plementation of juvenile justice and 
delinquency prevention programs. 

(b) The extent of State and local fi- 
nancial responsibility for juvenile de- 
linquency programs. 

(c) The extent to which the State 
provides services or direct outlays for 
or on behalf of local governments (as 
distinct from statewide services). 

(d) The approval of the state plan- 
ning agency supervisory board. 

(e) Specific comments from local 
units of government expressing their 
position regarding the waiver. 

j. Rights of privacy for recipients of 
services. Pursuant to sections 
223(a)(16) and 229 of the JJDP Act, 
the State shall assure that they have 
established procedures to insure that 
programs funded under the JJDP Act 
shall not disclose program records con- 
taining the identity of individual juve- 
niles. Exceptions to this require: (1) 
Authorization by law; (2) the consent 
of either the juvenile or his legally au- 
thorized representative; or (3) justifi- 
cation that otherwise the functions of 
this title cannot be performed. Under 
no circumstances may public project 
reports or findings name actual juve- 
niles in the program. 

k. Equitable arrangements for em- 
ployees affected by assistance under 
this Act. Pursuant to section 223(a)(17) 
of the JJDP Act, the State must 
assure that it has established all terms 
and conditions for the protection of 
employees affected by the JJDP Act. 
Appendix 3 states these. 

l. Deinstitutionalization of status of- 
fenders and nonoffenders. Pursuant to 
section 223(a)(12) of the JJDP Act the 
State planning agency shall: 
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(1) Describe in detail its specific 
plan, procedure, and timetable for as- 
suring that within 3 years of its initial 
submission of an approved plan, juve- 
niles who are charged with or who 
have committed offenses that would 
not be criminal if committed by an 
adult, or such nonoffenders as depend- 
ent or neglected children, shall not be 
placed in juvenile detention or correc- 
tional facilities. 

(2) Describe the barriers, including 
financial, legislative, judicial, and ad- 
ministrative ones, the State faces in 
achieving full compliance with the 
provisions of this paragraph. All ac- 
counts shall include a description of 
the technical assistance needed to 
overcome these barriers. 

(3) Submit the report required under 
section 223(a)(12)(B) of the JJDP Act 
as part of the annual monitoring 
report required by paragraph 52n. 

m. Contact with incarcerated adults. 
(1) Pursuant to section 223(a)(13) of 
the JJDP Act the State planning 
agency shall: 

(a) Describe in detail its specific plan 
and procedure for assuring that juve- 
niles alleged to be or found to be delin- 
quent, status offenders, and nonof- 
fenders will be removed from any in- 
stitution in which they have regular 
contact with incarcerated adults, in- 
cluding inmate trustees. This prohibi- 
tion seeks as absolute a separation as 
possible and permits no more than 
haphazard or accidental contact be- 
tween juveniles and_ incarcerated 
adults. In addition, include a specific 
timetable for compliance and justify 
any deviation from a previously ap- 
proved timetable. 

(b) In those isolated instances where 
juvenile criminal-type offenders 
remain confined in adult facilities or 
facilities in which adults are confined, 
the State must set forth in detail the 
procedures for assuring no regular 
contact between such juveniles and 
adults for each jail, lockup and deten- 
tion and correctional facility. 

(c) Describe the barriers, including 
physical, judicial, fiscal, and legislative 
ones, which may hinder the removal 
and separation of alleged or adjudicat- 
ed juvenile delinquents, status offend- 
ers, and nonoffenders from incarcerat- 
ed adults in any particular jail, lockup, 
detention, or correctional facility. All 
such accounts shall include a descrip- 
tion of the technical assistance needed 
to overcome those barriers. 

(d) Assure that offenders are not re- 
classified administratively and trans- 
ferred to a correctional authority to 
avoid the intent of segregating adults 
and juveniles in correctional facilities. 
However, this does not prohibit or re- 
strict waiver of juveniles to criminal 
court for prosecution, according to 
State law. It does, however, preclude a 
State from administratively transfer- 
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ring a juvenile offender to an adult 
correctional authority for placement 
with adult criminals either before or 
after a juvenile reaches the statutory 
age of majority. It also precludes a 
State from transferring adult offend- 
ers to a juvenile correctional authority 
for placement. 

(2) Implementation. Each State 
shall immediately plan and implement 
the requirement of this provision. 

n. Monitoring of jails, detention fa- 
cilities, and correctional facilities. (1) 
Pursuant to section 223(a)(14) of the 
JJDP Act, the State planning agency 
shall: 

(a) Indicate how it will annually 
identify and survey all public and pri- 
vate juvenile detention and correction- 
al facilities and facilities usable for the 
detention and confinement of juvenile 
offenders and adult criminal offend- 
ers. 

(b) Provide a plan for an annual 
onsite inspection of all such facilities 
identified in paragraph 52n(1)(a). 
Such plan shall include the procedure 
for reporting and investigating compli- 
ance complaints in accordance with 
sections 223(a) (12) and (13). 

(c) Include a description of the tech- 
nical assistance needed to implement 
fully the provisions of paragraph 52n. 

(2) For the purpose of monitoring, a 
juvenile detention or correctional fa- 
cility is: 

(a) Any secure public or private fa- 
cility used for the lawful custody of 
accused or adjudicated juvenile offend- 
ers or nonoffenders; or 

(b) Any public or private facility, 
secure or nonsecure, which is also used 
for the lawful custody of accused or 
convicted adult criminal offenders; or 

(c) Any nonsecure public or private 
facility that has a bed capacity for 
more than 20 accused or adjudicated 
juvenile offenders or nonoffenders 
unless: 

1. The facility is community based 
and has a bed capacity of 40 or less; or 

2. The facility is used exclusively for 
the lawful custody of status offenders 
or nonoffenders. 

For definitions of italicized terms, 
see appendix I, paragraph 4 (a) 
through (n). 

(3) Reporting requirement. The 
State shall report annually to the Ad- 
ministrator of OJJDP on the results 
of monitoring for both section 223(a) 
(12) and (13) of the JJDP Act. Submit 
three copies of the report to the Aa- 
ministrator of OJJDP no later than 
December 31 of each year. 

(a) To demonstrate the extent of 
compliance with section 223(a)(12)(A) 
of the JJDP Act, the report must at 
least include the following informa- 
tion for both the baseline and the cur- 
rent reporting periods. 

1. Dates of baseline and current re- 
porting period. 


2. Total number of public and pri- 
vate juvenile detention and correction- 
al facilities and the number inspected 
onsite. : 

3. Total number of accused status of- 
fenders and nonoffenders held in any 
juvenile detention or correctional fa- 
cility as defined in paragraph 52n(2) 
for longer than 24 hours. 

4. Total number of adjudicated 
status offenders and nonoffenders 
held in any juvenile detention or cor- 
rectional facility as defined in para- 
graph 52n(2). 

(b) To demonstrate compliance with 
section 223(a)(12)(B) of the JJDP Act, 
the report must include the total 
number of accused and adjudicated 
status offenders and nonoffenders 
placed in facilities that are (a) not 
near their home community; (b) not 
the least restrictive appropriate alter- 
native; and (c) not community based. 

(4) Compliance. A State must dem- 
onstrate compliance with section 
223(a) (12)(A) and (13) of the act. 
Should a State fail to demonstrate 
substantial compliance with section 
223(a)(12)(A) by the end of the 3-year 
timeframe, eligibility for formula 
grant funding shall terminate. 

0. Detailed study of needs and utili- 
zation of existing programs. Pursuant 
to section 223(a) (8) and (9) of the 
JJDP Act, the State planning agency 
shall assure that it has conducted a 
detailed study of the juvenile justice 
system. This study shall include: An 
analysis both of the juvenile crime for 
part I offenses and of the status of- 
fenses and nonoffenses, such as depen- 
dency and neglect; a listing and analy- 
sis of problems confronting the juve- 
nile justice system; and a description 
of the existing juvenile justice system. 
These requirements correspond to the 
process described in paragraphs 34-37 
and 39 of M 4100.1F. The result shall 
be a series of problem statements, 
listed in order of priority, that reflects 
an analysis of the data, the monitor- 
ing reports and requirements of the 
JJDP Act. This list shall be the basis 
for developing the annual action pro- 
gram, which shall follow the format 
described in paragraph 42 of M 
4100.1F. 

(c) To demonstrate the progress and 
extent of compliance with section 
223(a)(13) of the JJDP Act, the report 
must at least include the following in- 
formation fof both the base line and 
the current reporting periods. 

1. Designated date for achieving full 
compliance. 

2. The total number of facilities that 
can be used for the secure detention 
and confinement of both juvenile of- 
fenders and adult criminal offenders. 

3. Both the total number of facilities 
used for the secure detention and con- 
finement of both juvenile offenders 
and adult criminal offenders during 
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the past 12 months and the number 
inspected onsite. 

4. The total number of facilities used 
for secure detention and confinement 
of both juvenile offenders and adult 
criminal offenders and which did not 
provide adequate separation. 

5. The total number of juvenile of- 
fenders and non-offenders not ade- 
quately separated in facilities used for 
the secure detention and confinement 
of both juveniles and adults. 

p. Equitable distribution of juvenile 
justice funds and assistance to disad- 
vataged youth. Pursuant to section 
223(a) (7) and (15) of the JJDP Act, 
the State planning agency shall assure 
that: 

(1) The State will ahdere to proce- 
dures for the equitable distribution of 
JJDP Act formula grant money. 

(2) The detailed study of needs ana- 
lyzes the needs of disadvataged youth 
and that assistance will be available 
equitably. All subgrantees and con- 
tractors shall comply with general 
grant conditions and assurances re- 
garding nondiscrimination. See appen- 
dix 4. 

(3) It has developed and adheres to 
procedures for filing and considering 
grievances arising under this section. 

q. Advanced techniques. Pursuant to 
section 223(a)(10) of the JJDP Act, 
the State planning agency shall: 

(1) Demonstrate clearly in its plan 
that at least 75 percent of the JJDP 
funds support advanced techniques as 
enumerated in this section of the act. 

In order to ensure timely compliance 
with sections 223(a) (12), (13), and (14) 
of the JJDP Act, States should place 
special emphasis on projects which are 
designed to deinstitutionalize juve- 
niles, separate juvenile and adult of- 
fenders, and monitor compliance. 

r. Analytical and training capacity. 
Pursuant to section 223(a) (11) and 
(20) of the JJDP Act, the State plan- 
ning agency shall provide an assurance 
that it will conduct research, training 
and evaluation activities. 

s. Continuation support. Pursuant 
to section 228(a) of the JJDP Act, the 
State planning agency shall: 

(1) Indicate the minimum duration 
of each JJDP program described in its 
plan. 

(2) Indicate the minimum number of 
years that funding may be requested 
and received for projects in each pro- 
gram. ; 

(3) Assure that each funded project 
shall receive funding for the minimum 
number of years, unless prematurely 
enced due to: 

(a) A substantial decrease in Federal 
funding to a State under the JJDP 
Act; or 

(b) An applicant’s failure to comply 
with the terms and conditions of the 
award; or 
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(c) An applicant’s failure to receive a 

satisfactory yearly evaluation. Here 
“satisfactory yearly evaluation” refers 
to those activities defined as “monitor- 
ing” in paragraph 19 of M 4100.1F. 
- (4) The State must assure that po- 
tential applicants know the informa- 
tion submitted under 52s (1) and (2) 
when programs are announced. 

t. Other terms and conditions. Pur- 
suant to section 223(a)(21) of the 
JJDP Act, States shall provide a list of 
all juvenile projects funded under the 
prior year’s approval plan. This in- 
cludes projects funded with JJDP 
funds as well as crime control mainte- 
nance of effort funds. This list shall 
include the project titie, location, ad- 
dress, level and source of funding. 


APPENDIX 1: DEFINITIONS RELATING TO ParRa- 
GRAPH 52. REQUIREMENTS FOR PARTICIPA- 
TION IN FUNDING UNDER THE JUVENILE JUS- 
TICE AND DELINQUENCY PREVENTION ACT OF 
1974. 


(a) Juvenile offender.—An individual sub- 
ject to the exercise of juvenile court juris- 
diction for purposes of adjudication and 
treatment based on age and offense limita- 
tions as defined by State law. 

(b) Criminal-type offender.—A juvenile 
who has been charged with or adjudicated 
for conduct which would, under the law of 
the jurisdiction in which the offense was 
committed, be a crime if committed by an 
adult. 

(c) Status offender.—A Juvenile who has 
been charged with or adjudicated for con- 
duct which wouid not, under the law of the 
jurisdiction in which the offense was com- 
mitted, be a crime if committed by an adult. 

(ad) Nonoffender.—-A juvenile who is sub- 
ject to the jurisdiction of the juvenile court, 
usyally under abuse, dependency, or neglect 
statutes for reasons other than legally pro- 
hibited conduct of the juvenile. 

(e) Accused juvenile offender.—A juvenile 
with respect to whom a petition has been 
filed in the juvenile court alleging that such 
juvenile is a criminal-type offender or is a 
status offender and no final adjudication 
has been made by the juvenile court. 

(f) Adjudicated juvenile offender.—A juve- 
nile with respect to whom the juvenile court 
has determined that such juvenile is a crimi- 
nal-type offender or is a status offender. 

(g) Facility.—A place, an institution, a 
building or part thereof, set of buildings or 
an area whether or not enclosing a building 
or set of buildings which is used for the 
lawful custody and treatment of juveniles 
and may be owned and/or operated by 
public or private agencies. 

(h) Facility, secure.-—One which is de- 
signed and cperated so as to insure that all 
entrances and exits from such facility, 
whether or not the person being detained 
has freedom of movement within the perim- 
eters of the facility or which relies on 
locked rooms and buildings, fences, or phys- 
ical restraint in order to control behavior of 
its residents. 

(i) Facility, nonsecure.—A facility not 
characterized by the use of physically re- 


stricting construction, hardware and proce- 


dures and which provide its residents access 
to the surrounding community with mini- 
mal supervision. 

(j) Community-based.—Facility, program, 
or service means a small, open group home 
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or other suitable place located near the ju- 
venile’s home or family, and programs of 
community supervision and service which 
maintain community and consumer partici- 
pation in the planning, operation, and eval- 
uation of their programs which may in- 
clude, but are not limited to, medical, educa- 
tional, vocational, social, and psychological 
guidance, training, counseling, alcoholism 
treatment, drug treatment, and other reha- 
bilitative services. This definition is from 
section 103(1) of the JJDP Act. For pur- 
poses of clarification the following is being 
provided: 

(1) Small: Bed capacity of 40 or less. 

(2) Near: In reasonable proximity of the 
juvenile’s family and home community 
which allows a child to maintain family and 
community contact. 

(3) Consumer garticipation: Facility 
policy and practice facilitates the involve- 
ment of program participants in planning, 
probiem solving, and decision making relat- 
ed to the program as it affects them. 

(4) Community participation: Facility 
policy and practice facilitates the invoive- 
ment of citizens as volunteers, advisors, or 
direct service providers; and provide for op- 
portunities for communication with neigh- 
borhood and other community groups. 

(k) Lawful custody.—The exercise of care, 
supervision and control over a juvenile of- 
fender or nonoffender pursuant to the pro- 
visions of the law or of a judicial order or 
decree. 

Ql) Exclusively.—As used to describe the 
population of a facility, the term ‘‘exclusive- 
ly” means that the facility is used only for a 
specifically described category of juvenile to 
the exclusion of all other types of juveniles. 

(m) Criminal offender.—An individual, 
adult or juvenile, who has been charged 
with or convicted of a criminal offense in a 
court exercising criminal jurisdiction. 

(n) Bed capacity.—The maximum popula- 
tion which has been set for day to day popu- 
lation and, typically, is the result of admin- 
istrative policy, licensing or life safety in- 
spection, court order, or legislative restric- 
tion. (Approved) James M. H. Gregg (July 
21, 1978). 

JOHN M. REcTOR, 
Administrator, Office of Juve- 
nile Justice and Delinquency 
Prevention. 


APPENDIX A 


SUPPLEMENTAL MATERIAL: BACKGROUND INFOR- 
MATION ON THE CRITERIA AND COMPLIANCE 
FOR JUVENILE DETENTION AND CORRECTIONAL 
PACILITIES 


Aueust 9, 1978. 

The LEAA State Planning Agency grants 
guideline, M 4100.1F, January 18, 1977, in 
addressing the requirements of section 
223(a) (12) through (14) of the JJDP Act of 
1974, distinguished shelter facilities from ju- 
venile detention or correctional facilities on 
the basis of a secure/non-secure dichotomy. 
There was confusion and uncertainty on the 


.part of the states with regard to this guide- 


line and many requested additional guid- 
ance from the Office of Juvenile Justice and 
Delinquency Prevention. 

A review of the legislative history of the 
JJDP Act provided insight into the congres- 
sional concern that status offenders were 
being treated or placed in detention and cor- 
rectional facilities with delinquents and 
criminal offenders. The Juvenile Justice 
Amendments of 1977 clarified that non-of- 
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fenders such as dependent and neglected 
children are also within the scope of the 
deinstitutionalization requirement and that 
both status offenders and non-offenders are 
within the scope of section 223(a)(13). The 
1977 amendments also contain a new sub- 
part (B) to section 223(aX12) that requires 
states to report annually on their progress 
toward deinstitutionalization and to submit 
a review of their progress in meeting the 
goal of assuring that status offenders and 
non-offenders, if placed in facilities, are 
placed in the least restrictive alternative ap- 
propriate to the needs of that juvenile. The 
comments throughout both the legislative 
history and the JJDP Act of 1974, as 
amended, make it clear that status offend- 
ers and non-offenders are not to be treated 
or incarcerated like delinquents, as is the 
practice in many states. 

The statute and legislative history did not 
define congressional intent with regard to 
the terms “juvenile detention or correction- 
al facility” and “shelter facility” as used in 
section 223(a)(12). A study team, composed 
of OJJDP and Office of General Counsel 
staff, attempted to relate these terms to ex- 
isting state definitions and recommended 
that OJJDP should use its rulemaking au- 
thority to promulgate definitions that 
would distinguish between these types of fa- 
cilities. The distinctions were based on pop- 
ulation, size, security, ownership and oper- 
ations, nature of referral, staff require- 
ments, services offered, admission and re- 
lease policies, funding, length and stay, etc. 
OJJDP carefully reviewed the study team’s 
recommendations and determined that it 
should provide a method which would allow 
any facility for juveniles to be characterized 
by some form of objective criteria that 
would enable both the states and the Feder- 
al Government to determine if a facility is a 
juvenile detention, correctional, or shelter 
facility where status offenders could be 
placed, if such placement was consistent 
with state law. These criteria were issued in 
M 4100.1F, Change 1, May 20, 1977. 

The discriminating criteria selected were 
security, population composition, size and 
whether or not the facility is community- 
based. M 4100.1F, Change 1, paragraph 
52k(2) identified four criteria to be used to 
determine if a facility was a juvenile deten- 
tion or correctional facility. 

1. Any secure public or private facility 
used for the lawful custody of accused or 
adjudicated juvenile offenders; or 

2. Any public or private facility used pri- 
marily (more than 50 percent of the facili- 
ty’s population during any consecutive 30- 
day period) for the lawful custody of ac- 
cused or adjudicated criminal-type offend- 
ers even if the facility is non-secure; or 

3. Any public or private facility that has 
the bed capacity to house 20 or more ac- 
cused or adjudicated juvenile offenders or 
non-offenders, even if the facility is non- 
secure, unless used exclusively for the 
lawful custody of status offenders or non-of- 
fenders, or is community-based; or 

4. Any public or private facility, secure or 
non-secure, which is also used for the lawful 
custody of accused or convicted criminal of- 
fenders. 

In order to clarify the components of the 
definition relating to commingling, size, and 
location, a list of options regarding where 
status offenders may be placed was pro- 
vided. These options assumed that no non- 
offenders or status offenders will be com- 


NOTICES 


mingled with accused or adjudicated crimi- 
nal offenders and were as follows: 

1. Status offenders may be placed in non- 
secure facilities under 20 beds with criminal- 
type offenders; however, the percentage of 
criminal-type offenders may not exceed 50 
Percent of the population during any con- 
secutive 30-day period. 

2. Status offenders may be placed in non- 
secure facilities of 20 beds or more if the fa- 
cility is used exclusively for the care of 
status offenders or non-offenders. 

3. Status offenders may be placed in non- 
secure facilities of 20 or more beds with 
criminal-type offenders if the ratio of crimi- 
nal-type offenders does not exceed 50 per- 
cent of the population and the facility is 
community-based. 

Although the above changes went 
through LEAA’s clearance process prior to 
the promulgation of M 4100.1F, Change 1, 
many state, local, and private agencies 
failed to fully comprehend the impact and 
thus did not provide specific comments until 
after the official issuance. Thus, the com- 
ments and concerns which were presented 
to OJJDP after the guidelines were promul- 
gated led to OJJDP’s decision to formally 
reissue the criteria in another attempt to re- 
ceive specific comments and recommenda- 
tions. This time the guideline was published 
in the FepERAL REGISTER as well as being 
processed according to LEAA’s clearance 
procedures. 

Review and Analysis of Clerance Com- 
ments and Recommendations. OJJDP re- 
ceived 301 comments regarding M 4100.1F, 
Change 3 (State planning agency grants); 
248 were related to the definition of a cor- 
rectional response on the criteria. The ex- 
ceptions were the District of Columbia, 
Florida, Mississippi, Missouri, Nevada, Utah, 
Wyoming, American Samoa, Guam, Trust 
Territories, and the Virgin Islands. Most 
states submitted only one or two responses; 
however, numerous responses were submit- 
ted from other states (i.e., New York, Cali- 
fornia, and Pennsylvania). Although an 
overwhelming number of the comments 
were negative, there were several (mainly 
from Pennsylvania) that fully supported 
the definitions. 

All comments and recommendations sub- 
mitted to OJJDP in response to the clear- 
ance process of M 4100.1f, Change 3, were 
reviewed and analyzed. The first step in- 
volved reviewing approximately 175 re- 
sponses, which included all those submitted 
by April 25, 1978. Of the 175 comments, 42 
provided specific recommendations as to 
how the criteria should be changed. These 
42 recommendations proposed 9 different 
criteria. After each recommended modifica- 
tion was identified and grouped, a compari- 
son was made between the 9 proposed crite- 
ria and the current criteria. The nature of 
the coding allowed comparison of 5 of the 9 
criteria. This coding and analysis was the 
basis for OJJDP’s discussions relative to the 
development of viable, alternative criteria. 

The second step under this task involved 
review of each of the comments received, 
whether from internal clearance, external 
clearance or the FEDERAL REGISTER, to ascer- 
tain whether or not they mentioned the cri- 
teria. Every response that referred to the 
criteria was analyzed and recorded. The 
analysis was based upon the comments each 
person/agency made on the following fac- 
tors: size, security, commingling, communi- 
ty-based, public/private ownership, general 


comments, and positive or negative com- 
ments. 

A majority of the comments received were 
either general in content or related to com- 
mingling. Security and public/private own- 
ership were the least mentioned factors. 
OJJDP’s review and analysis of the com- 
ments and recommendations received on the 
criteria through the 1978 clearance process 
was the primary determinant of whether 
the May 20, 1977, criteria should be 
changed. In addition, OJJDP considered rel- 
evant research, theory, standards and prac- 
tices so that the most appropriate, viable 
criteria for classifying juvenile detention 
and correctional facilities would be adopted 
by OJJDP. It was the Office’s decision to 
take all the previous work and analyze it to 
determine if a change was necessary. 

As a result of this effort, the criteria were 
changed as follows and have been incorpo- 
rated into M 4100.1F, Change 3, paragraph 
52n(2). 

For the purpose of monitoring, a juvenile 
detention or correctional facility is: 

(a) Any secure public or private facility 
used for the lawful custody of accused or 
adjudicated juvenile offenders or non-of- 
fenders; or 

(b) Any public or private facility, secure or 
non-secure, which is also used for the lawful 


custody of accused or convicted adult crimi- . 


nal offenders; or 

(c) Any non-secure public or private facili- ! 
ty that has a bed capacity for more than 20 © 
accused or adjudicated juvenile offenders or ; 
non-offenders unless: 


1 The facility is community-based and has i 


a bed capacity of 40 or less; or 

2 The facility is used Exclusively for the 
lawful custody of status offenders or non-of- 
fenders. , 


# 


Definition of underlined terms appear in ° 


M 4100.1F, Change 3, Appendix I, and me 
nitions are as follows: 


(a) Juvenile offender.—An individual ely : 


ject to the exercise of juvenile court juris- 
diction for purposes of adjudication and 
treatment based on age and offense limita- 
tions as defined by state law. 

(b) Criminal-type offender.—A juvenile 
who has been charged with or adjudicated 
for conduct which would, under the law of 
the jurisdiction in which the offense was 
committed, be a crime if committed by an 
adult. 

(c) Status offender.—A juvenile who has 
been charged with or adjudicated for con- 
duct which would not, under the law of the 
jurisdiction in which the offense was com- 
mitted, be a crime if committed by an adult. 

(d) Non-offender.—A juvenile who is sub- 
ject to the jurisdiction of the juvenile court, 
usually under abuse, dependency, or neglect 
statutes for reasons other than legally pro- 
hibited conduct of the juvenile. 

(e) Accused juvenile offender.—A juvenile 
with respect to whom a petition has been 
filed in the juvenile court alleging that such 
juvenile is a criminal-type offender or is a 
status offender and no final adjudication 
has been made_by the juvenile court. 

(f{) Adjudicated juvenile offender.—A juve- 
nile with respect to whom the juvenile court 
has determined that such juvenile is a crimi- 
nal-type offender or is a status offender. 

(g) Facility.—A place, an institution, a 
building or part thereof, set of buildings or 
an area whether or not enclosing a building 
or set of buildings which is used for the 
lawful custody and treatment of juveniles 
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and may be owned and/or operated by 
public or private agencies. 

(h) Facility, secure.-—One which is de- 
signed and operated so as to insure that all 
entrances and exits from such facility are 
under the exclusive control of the staff of 
such facility, whether or nor the person 
being detained has freedom of movement 
within the perimeters of the facility or 
which relies on locked rooms and buildings, 
fences, or physical restraint in order to con- 
trol behavior of its residents. 

(i) Facility, non-secure.—A facility not 
characterized by the use of physically. re- 
stricting construction, hardware and proce- 
dures and which provides its residents 
access to the surrounding community with 
minimal supervision. 

(j) Community-based.—Facility, program 
or service means a small open group home 
or other suitable place located near the ju- 
venile’s home or family, and programs of 
community supervision and service which 
maintain community and consumer partici- 
pation in the planning, operation and evalu- 
ation of their programs which include, but 
are not limited to, medical, educational, vo- 
cational, social and psychological guidance, 
training, counseling, aicoholism treatment, 
drug treatment, and other rehabilitative 
services. 

This definition is from section 103(1) of 
the JJDP Act. For purposes of clarification 
the following is being provided: 

1. Smali.—Bed capacity of 40 or less. 

2. Near.—In reasonable proximity to the 
juvenile’s family and home community 
which allows a child to maintain family and 
community contact. 

3. Consumer pariicipation.—Facility 
policy and practice facilitates the involve- 
ment of program participants in planning, 
problem solving and decision making related 
to the program as it affects them. 

4. Community participation.—Facility 
policy and practice facilitates the involve- 
ment of citizens as volunteers, or direct 
service providers and provides for opportu- 
nities for communication with neighbor- 
hood and other community groups. 

(k) Lawful custody.—The exercise of care, 
supervision and control over a juvenile of- 
fender or non-offender pursuant to the pro- 
visions of the law or of a judicial order or 
decree. 

(l) Exclusively.—As used to describe the 
population of a facility, the term ‘‘exclusive- 
ly” means that the facility is used only for a 
specifically described category of juvenile to 
the exclusion of all other types of juveniles. 

(m) Criminal Offender.—An individual, 
adult or juvenile who has been charged with 
or convicted of a criminal offense in a court 
exercising criminal jurisdiction. 

(n) Bed-capacity.—The maximum popula- 
tion which has been set for day to day popu- 
lation and, typically, is the result of admin- 
istrative policy, licensing or life safety in- 
spection, court order, or legislative restric- 
tion. 

The following is a discussion of the 
changes made, the rationale for such 
changes, and the justification for the crite- 
ria. 

1. Criterion (a) is unchanged except for 
adding the term “non-offenders” to the end 
of the criterion. This change is consistent 
with the 1977 amendments to section 
- 223(a)(12)(A) of the JJDP Act. It was added 
as a safety measure to insure no secure fa- 
cilities can be used to hold exclusively non- 
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offenders. It was merely added for ciarifica- 
tion and does not change an OJJDP policy. 

The prohibition against placing status of- 
fenders and non-offenders in secure facili- 
ties is in keeping with the report of the ad- 
visory committee which recommends that 
status offenders not be placed in secure fa- 
cilities, training schools, camps, and 
ranches. Cohen and Rutherford provide 
that: 

A secure facility is one that is used exclu- 
sively for juveniles who have been adjudi- 
cated as delinquents. (Standard 7.1) 

The difficulty with any definition that 
prohibits placement of status offenders in 
secure facilities lies in determining what 
program and architectural features make a 
facility secure. Discussions between OJJDP 
staff and knowledgeable people in the field 
resulted in the definition of security being 
related to the overall operation of the facili- 
ty. Where the operation involves exit from 
the facility only upon approval of staff, use 
of locked outer doors, manned checkout 
points, etc., the facility is considered secure. 
If exit points are open but residents are au- 
thoritatively prohibited from leaving at an- 
ytime without approval, it would be a secure 
facility. 

This definition was not intended to pro- 
hibit the existence within the facility of a 
small room for the protection of individual 
residents from themselves or others, or the 
adoption of regulations establishing reason- 
able hours for residents to come and go 
from the facility. OJJDP recognized the 


need for a balance between allowing resi- 


dents free access to the community and pro- 
viding facility administrators with sufficient 
authority to maintain order, limit unreason- 
able actions on the part of residents, and 
insure that children placed in their care do 
not come and go at all hours of the day and 
night or absent themselves at will for days 
at a time. 

Experts advising OJJDP recommend that 
security rooms be used only in an emergen- 
cy situation, and not without court approv- 
al. The OJJDP definition does not include 
this requirement. However, the limited use 
of security in individual emergency cases 
will have to be monitored to insure it is not 
used in excess. 

2. The commingling provision which exist- 
ed within M 4100.1F, Change 1, criterion (b) 
was deleted. Neither definitive research nor 
clear statutory support exists to retain this 
as a mandatory provision. However, it is 
OJJDP’s position that commingling of 
status offenders and non-offenders with 
criminal-type offenders should be limited to 
the maximum extent possible. OJJDP dis- 
courages the commingling of status offend- 
ers/non-offenders with criminal-type of- 
fenders on the belief that such mixing vio- 
lates the due process rights of those persons 
who have not been charged with or convict- 
ed of a criminal offense. 

The Office was aware that such a provi- 
sion may have required the development of 
a dual service system and would be burden- 
some for communities that could afford 
only a limited number of non-secure alter- 
natives. Thus, the Office modified its stance 
to allow commingling on a limited basis, as 
long as the status offender and non-offend- 
er population is never outnumbered by the 
criminal-type offender population. This 
modification was reflected in the criteria 
issued in May 1977. 

The rationale for a ratio was that the 
community often labels a program and its 
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residents by the type of youth that com- 
prise the majority of the resident popula- 
tion. Conceiveably, those juveniles who were 
not criminal-type offenders might be un- 
justly labeled as delinquents or criminals 
and be treated as such. However, research 
on the impact of negative labeling on the 
treatment and behavior of juveniles in such 
a setting does not provide a sufficient basis 
for a national policy which imposes strict 
limits on commingling in non-secure facili- 
ties. Other studies which examined the 
“schools of crime” or contagion theory of 
delinquency did not directly address the 
impact of delinquent (criminal-type) juve- 
niles on non-criminal-type youth, particular- 
ly in a non-secure setting. In the absence of 
definitive research results which demon- 
strate the negative impact of commingling 
on status offenders and non-offenders, the 
lack of clear support for the commingling 
provision in the legislation, and difficulty in 
inplementing this provision, OJJDP decided 
to eliminate this component of the criteria. 

3. The term “adult” was added in criterion 
(b) to read “* * * convicted adult criminal 
offenders.”’ This was added for clarification 
and is consistent with the original prohibi- 
tion against placing status offenders and 
nonoffenders with criminal offenders. 

This component of the criteria is in keep- 
ing with recent juvenile justice standards, 
including The Report of the Advisory Com- 
mittee to the Administrator on Standards 
for Administration of Juvenile Justice, 
which was transmitted to the President and 
the Congress in March 1977 (Standard 3.11, 
limiting jurisdiction over matters relating to 
juveniles before the Family Court); Fred 
Cohen and Andrew Rutherford, Proposed 
Standards Relating to Correctional Admin- 
istration (Standard. 2.2(a), IJA/ABA, Draft, 
May 1966); Task Force to Develop Stand- 
ards and Goals for Juvenile Justice and De- 
linquency Prevention Standard Introduc- 
tion, Chapter 19, pages 11-12, 23.3 (July 
1966). 

There is little disagreement that status of- 

fenders and non-offenders should not be 
mixed with adult criminal offenders. Such 
placement should be and is prohibited by 
section 223(a)(13) of the JJDP Act which 
states that juveniles alleged to be or found 
to be delinquent, status offenders and non- 
offenders, shall not be detained or confined 
in any institution in which they have regu- 
lar contact with adult persons incarcerated 
because they have been convicted of a crime 
or are awaiting trial on criminal charges. To 
define a shelter facility in such a way as to 
permit contact between status and adult 
criminal offenders would constitute a fail- 
ure to carry out mandates of section 
223(a)(12) and (13). 
’ 4, Criterion (c) was clarified as to size limi- 
tation by changing “* * * twenty or more 
oem te. “* ** more than twenty °**: 
thus, 20 is the cutoff point, not 19. Also in- 
corporated into the criteria is the clarifica- 
tion of the word ‘“‘small,” as contained in the 
legislative definition of community-based. 
This clarification also appears in Appendix 
1 of M 4100.1F, change 3. Since OJJDP has 
given States latitude by classifying commu- 
nity-based facilities with a maximum bed ca- 
pacity of 40 as “small,” we incorporated this 
into the criterion dealing with community- 
based characteristics. 

As the following discussion indicates, 
OJJDP has documentation which promoted 
the establishment of 20 or less as the ideal 
size of a facility for the placement of youth; 
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OJJDP also recognizes the impracticality of 
an absolute restriction on the size of 20. The 
maximum bed capacity of 40 was chosen as 
a realistic compromise which allows a cer- 
tain degree of latitude for facilities over 20, 
based on specific community-based pro- 
grammatic features. It prevents large “‘insti- 
tutions” from evading classification as juve- 
nile detention or correctional facilities on 
the basis of being “community-based,” yet 
allows flexibility for facilities between the 
size of 21 and 40. 

OJJDP’s search of the recent literature 
found it to be replete with documentation 
of both the practicality and effectiveness of 
limiting the capacity of juvenile residential 
facilities. In particular, national legislation 
and leading authoritative bodies in the field 
of juvenile justice and delinquency preven- 
tion point to a level of 20 residents or less as 
being optimal in terms of cost efficiency and 
program effectiveness. 

There exists a general consensus that a 
residential facility reaches a point of accept- 
able cost efficiency in terms of staffing and 
operation at 15 to 20 residents. For example, 
the National Council on Crime and Delin- 
quency states that a capacity from 15 to 20 
boys and girls is the smallest unit practical 
for satisfactory staff and program (Regional 
Detention for Juvenile and Family Courts, 
NCCD, 1970). 

The 1974 Juvenile Justice and Delinquen- 
cy Prevention Act is clear in its intent to 
limit new construction and renovation to 
community-based facilities for less than 20 
persons. While this language is specifically 
directed to the use of funds under the Act, 
it nonetheless underscores the desire of 
Congress to discourage the development of 
juvenile residential facilities over a capacity 
of 20 residents. Further, the use of the 
number 20 indicates the intent of the Act to 
be specific rather than leave the interpreta- 
tion of a more vague word such as “small” 
to administrative discretion. The repeated 
use of a capacity of 20 throughout the Act 
adds strength to this intent. 

Another major inducement to a capacity 
of 20 residents in the definition of juvenile 
residential facilities is the overwhelming 
support by leading authoritative bodies in 
the area of juvenile justice and delinquency 
prevention. For instance, the National 
Council on Crime and Delinquency supports 
juvenile residential facilities for a maximum 
of 20 boys and girls (Standards and Guides 
for the Detention of Children and Youth, 
NCCD, 1969); the National Advisory Com- 
mission on Juvenile Justice Standards and 
Goals supports community-based residential 
programs for a maximum capacity of 20 
beds (Intake, Investigation and Corrections, 
NAC, 1979); and the American Bar Associ- 
ation—Institute for Judicial Administration 
supports interim detention facilities no 
larger than 12 residents and community- 
based correctional facilities for no more 
than 20 youth (Juvenile Justice Standards 
Project, IJA/ABA, 1976). Statistics show 
that juvenile residential facilities have a 
tendency to fill to capacity. Large facilities 
increase the misuse of detention through in- 
appropriate placements (Under Lock and 
Key, NAJC, 1974); they are significant 
factor in impeding the exploration of alter- 
natives to secure detention, as well as new 
types of secure settings (Juvenile Justice 
Standards Project, IJA/ABA, 1976); and 
they increase the chances for overcrowding 
(Corrections Task Force Report, NAC, 
1973). 
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Other research points out that larger fa- 
cilities require regimentation and routiniza- 
tion for staff to maintain control and re- 
strict individual handling. Smaller groups 
reduce custody problems and allow staff to 
offer a more constructive and controlled en- 
vironment (Planning and Designing for Ju- 
venile Justice, LEAA, and Under Lock and 
Key, NAJC, 1974). Larger facilities convey 
an atmosphere of anonymity to the individ- 
ual resident, and tend to engulf a child in 
feelings of powerlessness, meaninglessness, 
isolation and self-estrangement (Goffman, 
Erving, “On the Characteristics of Total In- 
stitutes’, 1961). Larger facilities tend to pro- 
duce informal resident cultures, with their 
own peculiar codes of group organization, 
which function as a potent influence on 
other residents (Grosser, George, “External 
Setting and Internal Relations of the 
Prison’, 1960). Larger facilities reinforce 
the image of rejection of the individual by 
society, compounding the problems of rein- 
tegration into society (Sykes, Gresham, 
“The Inmate Social System”, 1960). The 
larger the residential facility, the less the 
likelihood that youth will participate in 
community activities while incarcerated. 
Larger facilities tend to develop their own 
in-house programs rather than utilize avaii- 
able community resources and thereby mini- 
mize the potential for successful reintegra- 
ticn into the community (Under lock and 
Key, NAJC, 1974). As the size of a detention 
facility increases the staff to youth ratio de- 
clines (Under Lock and Key, NAJC, 1974). 

Juvenile Justice standards and studies 
generally agree that small facilities are less 
institutional in nature and more conducive 
to rehabilitation than large conglomerate 
facilities. The Standards in Administration 
of Juvenile Justice (LEAA, March 1977) pro- 
vide that status offenders shall not be 
placed in larger type facilities such as train- 
ing schools, camps, and ranches. These same 
standards permit status offenders to be 
placed in smaller facilities such as group 
homes and foster homes. 

The Cohen and Rutherford standards 
(supra) recommend that no new residential 
program should exceed 20 beds and no exist- 
ing program should exceed 100 beds (stand- 
ard 7.2 IJA/ABA, 1976). However, the diffi- 
culty of mandating a specific number of 
beds was recognized: 

“Only when one deals with the outer ex- 
tremes are we on reasonably certain ground 
that, for example, living units of 50 or more 
and institutions of 500 and above will more 
nearly endanger depersonalization, regimen- 
tation, and reliance on custodial measures.” 
(Commentary to standard 7.2.) 

The proposed Architectural Standards for 
Group Homes and Secure Detention and 
Correction Facilities (IJA/ABA, April 1976) 
recognized that size was only one of many 
factors in determining effectiveness of resi- 
dential programs. Other factors such as 
degree of security, community-based loca- 
tions, degree of normalization, etc., were 
also important. It must be noted that these 
standards recommend a limit of 20 beds for 
secure detention and secure correction fa- 
cilities, and a limit of four to twelve beds for 
group homes. 

OJJDP recognizes that innovative residen- 
tial treatment programs may exist or might 
be developed in excess of 20 beds, and that 
these programs might be structured to 
foster normalization in open, cost-effective 
settings. OJJDP further recognizes the pos- 
sibility that some programs, which do not 


meet the criteria, could suffer. Instead of 
setting an absolute prohibition against plac- 
ing status offenders in facilities with a bed 
capacity of 20 or less, OJJDP established a 
preference for facilities of 20 or less beds by 
providing more flexibility for the operation 
of these facilities. These facilities can be lo- 
cated outside the immediate community 
they serve and can commingle status of- 
fenders with juvenile delinquents. Pursuant 
to the OJJDP definition of correction and 
detention facilities, once a facility exceeds 
20 beds, it must be community-based. This 
means, under the OJJDP definition of com- 
munity-based, that the facility must be 
small, open, involve community participa- 
tion in operations, and be located near a ju- 
venile’s home. If not community-based, such 
facilities have to be non-secure residential 
programs serving only status offenders or 
nonoffenders. In arriving at these defini- 
tions, OJJDP recognized that factors other 
than size may make a program desirable. 

Although the position is justifiable that a 
20-bed capacity should be considered 
“small” in the legislative definition of “‘com- 
munity-based,” OJJDP realizes that it is, at 
present, impractical in terms of practice and 
implementation across the Nation. The size 
of 20 is impractical because of the number 
of facilities which serve youth ana are over 
the size of 20 and thus would not be in com- 
pliance. Therefore, the criteria allows a fa- 
cility between the size of 21 and 40 to hold 
status offenders and nonoffenders and not 
be classified as a juvenile detention or cor- 
rectional facility, if such facility can be clas- 
sified as community-based by meeting all 
the characteristics contained in the “com- 
munity-based”’ definition. 

A review of practice across the Nation in- 
dicates that by using the definition of a 
community-based facility, approximately 94 
private facilities which have over 20 but 
under 41 youth could continue to serve 
status offenders and nonoffenders without 
being in noncompliance. This figure is based 
on data from the 1974 Children in Custody 
Census, and represents about 10 percent of 
all private, nonsecure facilities in existence 
in 1974. On the other hand, even with the 
maximum size of 40, approximately 55 such 
private facilities (halfway houses, group 
homes, and shelter care facilities) would 
have to reduce their bed capacity and retain 
the other community-based characteristics 
or risk classification as a juvenile detention 
or correctional facility. With regard to 
public facilities, approximately 33 halfway 
houses, group homes, and shelter care facili- 
ties would fall into the 25 to 50 range. This 
represents approximately 14 percent of all 
such public facilities reported in the 1975 
Children in Custody Census which could 
qualify as suitable coramunity-based alter- 
natives. There were no public facilities re- 
ported in the 1975 Children in Custody 
Census which could qualify as suitable com- 
munity-based alternatives. There were no 
public facilities reported in the 1975 Chil- 
dren in Custody Census which could qualify 
as suitable community-based alternatives. 
There were no public facilities of these 
types reporting a design capacity over 49. 
However, due to the grouping of facility 
sizes, it is not possible to determine how 
many of the 33 facilities were over the 
design capacity of 40, and would be adverse- 
ly affected by the new provision. 
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